
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



442 MICHIGAN LAW REVIEW 

89 Wis. 506, 62 N. W. 417, 28 L. R. A. 249; Philadelphia v. Philadelphia, 
W. & B. R. Co., 33 Pa. 41. Assessments levied for the direct benefit of the 
public health, safety or morals have been upheld under the police power. 
Horbach v. City of Omaha et al., 54 Neb. 83. Ordinarily, however, the right 
to make special assessments is considered part of the taxing power, and the 
assessment must be charged against the land in proportion to the benefits 
received. This theory of compensation for benefits received is the funda- 
mental principle of special assessments, and, so long as assessments are re- 
garded as levied under the taxing power of the state, any departure from 
this principle would be unconstitutional and void. C00LEY, Taxation, Ed. 3, 
p. 1153; City of Chicago v. Lamed, 34 111. 203. It seems to be going rather 
far to hold that an assessment for the construction of a new sewer is neces- 
sarily a valid exercise of the police power, especially when such assessment 
would be void for inequality' if made under the taxing power. 

Municipal Corporations — Removal of Shade Trees from Street — 
Review of Acts of City Officials. — The proper officers of the city of 
Paola, in order to make room for a sidewalk, were about to cut down cer- 
tain shade trees standing in the street in front of complainant's premises, 
when complainant brought this action to enjoin them from so doing. Held, 
that while the removal of shade trees from the streets of a city is a matter 
to be determined by the proper officers of the city, they must exercise a 
sound discretion, and their action will be enjoined by the courts, at the suit 
of abutting property owners, if it appears to be unreasonable. City of Paola 
v. Wentz (1908), — Kan. — , 98 Pac. 775. 

Shade trees growing in the street do not constitute a nuisance per se, 
and only become so when they materially interfere with the use of the street 
by the general public. Clark v. Dasso, 34 Mich. 88. It is the duty of the 
city, by its proper officers, to ascertain when such interference takes place 
and thereupon to cause the removal of the trees. This action is usually left 
to the discretion of the officers, and it is as to the power of the courts to 
review this discretion that conflict has arisen. We find two distinct and ir- 
reconcilable rules upon the subject. The greater number of courts hold, as 
does the principal case, that the action of the city officials is reviewable, 
and if any abuse of discretion be found upon such review, injunction will 
lie at the suit of an abutting property owner to restrain the destruction of 
the trees. Mayor, Etc., of Frostburg et al. v. Wineland, 98 Md. 239, 56 Atl. 
811, 64 L. R. A. 627, 1 Am. & Eng. Ann. Cas. 783; Everett v. City of Coun- 
cil Bluffs, 46 la. 66. There is, however, another line of decisions holding 
that the determination of the city authorities as to whether or not such 
trees are a nuisance will not be questioned by the courts in the absence of 
fraud or oppression. Vanderhurst v. Tholcke, 113 Cal. 147, 35 L. R. A. 267; 
Tate v. Greensboro, 114 N. C. 392, 24 L. R. A. 671. In Vanderhurst v. 
Tholcke, supra, it is said: "The rule would seem to be that in an instance 
where the thing may or may not, in its nature or circumstances, constitute 
an obstruction, the determination of the city authorities, in the absence of 
fraud or oppression, or circumstances disclosing a manifest abuse of their 
discretion, is conclusive, and not open to question by the courts." 



